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UNITED STATES DISTRICTCOURT " © 11 &
westsnpisRicToFTexas. - TILED

SAN ANTONIO DIVISION 20 0T _.'2 Allw2
MICROSOFT CORPORATION, 3 w‘ﬁé%@‘é’,;”ﬁ Slot oy Tenks
& Washington corporation, % BY , "
Plaintiff, ) B
: ) _
)
)} CaseNo:
v, % o ' . . .
| ' SA08CA0812
MARQUES L. WHITE d/b/a “ques19”, ; g AR
Defendant, S

ORIGINAL QQI: MPLAINT
Int_roduc‘tllo'n'& .

1. This is an action by Microsoft Co;pomtion' (‘Microsoﬂ”) o recbvef damages
arising from infringement of Microsoft's copynghts and trademarks hy'defehdmt Marques L.
White d/b/a quesl (“Defendant”), and to esjoin Défendant’s future infringerrient, Defendant is
actively engaged in pirating, trafficking and/or m:hethse dlsmbutmg counterfezthnﬁmmng

Microsoft software. I addition to damages and mjuncuve relief, Mlcmsoﬂ seeks an accounting, - o

the imposition of a constructive trust upon Defendant’s lllcgal profits, and othexj rehe£
1 E -

The Partiés

2 Plaintiff Microsoft is a Washingtori corporation with its principal place of -
business in Redmond, Washington, Microsoft develops, marketé, distributes and liceses

computer software.

3. Upon information and behef Defendam resndes in 8an Antonio, Texas, and has

done business as, among other things, “quesiY, ”"Usmg BiS owai name and the alias “ques1d.”

Defendant distributes computer software on the Intemet and/or through various other earis.

AUS: 0910000 30000: 406644 v)
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Jurisdiction and Venue ‘

4. This Court has sthect rmatter Junsdwtwn over chrosoﬁ’s ‘claims for trademark
infringement, copyright mﬁmgemant and related clalms pursuant to 15 Us.C. 8 1121,17 0. S c
§ 501, and 28 U.S.C. §§ 1331 and 1338(a)

5. Venue is proper in this DISh‘th pursuant to 28 USC § 1391(b) because
Defendant operates sad does business in the D1smct and because & substannal part of the events
giving rise to Microsoft's clalms occwred in this District.. Vemue is also proper in this Dastnot
under 28 U.S.C. § 1400 inasmuch as Defendant may be fﬁund in this District. '

W :

6. Microsoft develops, advertises, mérkets,'.distributes, A‘anld licenses 2 number of
compﬁter software programs, Microsoft’s softwaré programs are rewfdeﬂ on magnetic diskettes
and/or CD-ROMs, and they are packaged and distributed together with associated -proprietary
materials such as uvser’s guides, user’s manuais, end-user license agresments (“EULAS™),
Cezﬁﬁcatés af Authenticity (*COAs”), and othm';cmnponents. Microsoft COAs are special
certificates or labeling coﬁlponents that are distriimted ﬁfith Microsoft software programs m
order to help end-users verify whether they have g-ume Mlcmsoﬁ software. COA=: are
manufactured with holograms, beat sensitive tlm'e&ds and other security featmm that make -
wnauthorized duplication difficul. | B |

7. Microsoft distributes unique Product Keys to its hcensees Each Product Key

consists of a 25-character alphanumeric code arranged in five groups of five characters each, )

Product Keys are needed fo unlock certain soﬁwam programs and enable their use. Because a
CD-ROM containing Microsoft’s oopynghted soﬁware 1s capable of being installed on a

potentially unlimited number of computers, Mlcrosoﬂ: relies on the l.uuque Product Keys, and

special mstallatmn and in some cases activation feamrcs within the soﬁwarc, to prcvent ot at

least restrict the mstallanon and use cf its software by unauthonzed tlurd parties.

2 -
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8. Microsoft and its pa:tuem distribute some software and other comporents to

Original Equipment Manufacmrers {“OEMz") and System Builder (“SB”) customers .OEMs and .

SBs typically install Microsoft software on & speclﬁed number of computers manufactured by
them, and subject to other condmons set forth in their License Agrecments with Microsoft.

g. Microsoft Office 2007 -E_xum’g:iMicmsoﬂ Office 2007 Enterprise (“Microsoft
Office 2007”) is a complete suite of p;oductivitjir, and database soﬁ_évare that helps users save
time and stay organized. Microsoft holds a valid icopyright’ in Microsoft Office 2007 (including
uset’s reference manoals, user's guides, and screen displays) tﬁat was duly and properly.
registered with the United States Copyright Ofﬁc;?. Microsoft Ofﬁcé 2007 is subsumed by the
Copyright Registration for Microsoft Office Ulﬁr:nate 2007, - A true and correct -copy of the
Registration Certificate for Microsoft Office Ultlmate 2007, beanng numbet TX 6-504-552, is
attached as Exhlblt 1 and is mcorporw:ed by reference throsoﬂ Office 2007 mcludes the '7

following popular programs: : ) )
a) - Microsoft Office Acoess 2007, a program which. mc]udes predeﬁned database

tracking applications and the Office Fluent user interface that helps users create and
manage databases to track their Business infﬁrmaﬁoﬁ, Microsoft holds a valid copyright 7
in Microsoft Office Access 2007 (including ;iser’é reference manuals, user’s guidcs, and
screcn displays) thet was duly and properly :;‘ggisi;red with the Unitea States 4Copyri.ght‘

Office. A true and correct copy of the Copyright Registrétidh Certificate for hﬁcm.soﬁ :
Office Access 2007, bearing number TX 61—524—395, is aftached as Exhibit 2 and is
incorporated by reference. a ' '

b) Microsoft Office Excel 2007, a progn;m offering new tonls for filtering, sorting,

and visualizing information to make it easier for users-to get an insight into thmr
business. Microsoft holds a valid eopynght in Mlcmsoﬁ Office Excei 2007 (mcludmg- .
user’s reference manuals, user’s guides, and screen dlsplays] that was duly and propel ly
regxstered with the United States Copyright Uﬂice A true and correct copy of the

AUS: 0900000.30000; 406544v]
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Copyright Registration Certificate for Microsoft Office Excel 2007, bearing mumber TX
6-524-399, is attached as Exhibit 3 and is incorporated by reference. N

<) Microsoft Office Outlook 2007 ' program with Bﬁéin&es Contact Manager

including a new To-Do Bar and Outlook task integration on the calendar to help users

manage time and tasks more effectively. This program also -includes Instant Search .

. capabilities and a Color Category feature to help users Jocate, prioritizé, and act upon -

their growing volume of e-mail. Micros«jﬁ holds a valid copyright m Micmsdﬁ Office
Outiook 2007 (including user’s reference manuals, user’s guides, and screen displays)
that was duly and properly registered with the United States Capyright Office, A frue
and correct copy of the Copyright Registration Certificate for Lﬁcroéoﬁ Office Outlook
2007, bearing number TX 6-524-393, is attached as Exhibit.,f’; and is incorporated by

reference.

dy  Microsoft Office PowerPoint 2007.1& program which makes it quicker and easier
for users to create dynamic presentations with an exténsive library of customizable
themes and slide layouts. Microsoft holds a valid copyright in Microsoft Ofﬁce-. .
PowerPoint 2007 (including user’s referencé manuals, user's ghides, and screen displaysj
_ that was duly and properly registered with the United States Copyright Office. A frue
and correct copy of the Copyﬂght Reigistration Certiﬁcate'k for Microsoft Office
Powerl-‘mnt 20{)7 bearing mmmber TX 6-524-389 is awachcd as Exhibit 5 aod is
incorporated by reference. ' '

£) Microsoft Office Publisher 2007; a program which helias users create and publish

a wide range of marketing publications for print, ¢-mail, and the Web using t_héir own
brand eiernenis Microsoft holds & valid cépyright in Microsoft Office Publisher 2007
(incloding user’s reference manmals, user’s gmdes and screen chsplays) that was duly and
properly remstcred with the United States Copynght Dfﬁoe Atrue mnd correct copy. of

the Copyright Registration: Certificate for Microsoft Ofﬁce Publisher 2007, bearing R
nurmber TX 6-524-388, is attached as Extibit 6 and is incorporated by reference.

4
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)  Microsoft Office Word 2007, a program which includes enharioed templetes and
tools to make it easier for users to reuse content, apply profiessibnal formatting, and
quickly preview changes. Microsoft holds a valid copyright in Miernsoﬂ Office Word
2007 (including user’s reference mam.lalé, user’s guides, and scroen displays) that was

duly ax_ld properiy r_egistered with the Unifed States Copyright Office. A true and correct

copy of the Copyright Registration Certiﬁeate for Microsof'tl()fﬁee Word 2007, bearing

number TX 6-524-398, is attached as Exhibit 7 and is incorporated by reference.
g}  Microsoft Office Groove 2007, 2 collaboration software program that helps teams

work together dynamically ‘and effectiveb, even if team ine;nbers work for different
organizations, work remotely, or work offline. Working in Gmove werkspaces'saves
time, increases productivity, and strengthens the quality of team del:verahles Microsoft
‘holds a valid copyright in Microsoft Oﬁice Grocwe 2007 (including user’s reference

manuals, user’s guides, and screen dlsplays) ﬂlat was duly Exnd properly reglstered with

the United States Copyright Office. A true and correct. copy of the Copyright
Registration Cert:lﬁcate for Microsoft Ofﬁce Groove 2007, beanng number FX 6-524-
390, is attached as Exhibit 8 and is mwrporated by reference.

h)  Microseft Office InfoPath 2007, IS a program which allows users to create and

deploy electronic forms solutions to gather. 1nfon'_natmn efﬁcnently and reh:_ab]y. You can

also use the InfoPath Forms Services capabiities in Miocosoft Ofi SharePoint Server

2007 to extend your business processes heyond your corporate. ﬁrewall, dehvenng [orms

as Microsoft Office Outlook e-tnail messages, Web bmwser forms, or forms for mobile

devices. Microsoft holds a valid copynght in Mmrosoft Office InfoPath 2007 (including -

user’s reference manuals user’s gnides, and screen displays) that was duly and properly -

" registered with the Umted States Copynght Ofﬁee. A t1_'ue and correct copy of the

Copyright Registration Certificate for Microsoft Office InfoPath 2007, bearing n'ufrlbery,

TX 6-524-392, is attached as Exhibit 9 and is incorporated by reference.

AUS: 0930000 2000K): 4066441
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iy  Microsoft Office OneNote ZOQZ,; isa pmgmm which delivers thelﬂexihi.lity to

gather and organize text, pictures, digital handwriting, audio and video recor&ing;'s, and -

more — all in one digital notebeok on your computer. Nﬁcrosoﬁlholds a valid copyright
in Microsoft Office OneNote 2007 (including user’s reference ‘manuals, usér’.s guides,
ﬁnd screen displays) that was duly and properly'régistered w1th the United States

- Copyright Office. A true and correct copy of the Copyright Registration Certificate for -~

Microsoft Office OneNote 2007, bearing ﬁumber TX 6-524-396, is attached as Exhibit 10
and is incorporated by reference. “ ' - '

(j) Microsoft Accounting Express 2007, a program that provides a comprehensive set
of accounting tools that help manage éveryday tasks and grow a business online.

Microsoft holds a valid copyright in Accounting Express 2007 (including user’s reference

manuals, user’s guides, and screen displays) that was duly and properly regiétwed with

the United States Copyright Office. A irue and correct copy of the apphcable Copynght

Registration Cerfificate, bearmg the nmnber TX 6-624-817, is attached hereto as Exhibit

11 and is incorporated by reference. : ) )

10.  Microsoft has also duly and propérly registered 2 nq.mber of trademarks and 4
service mark it the United States Patent and Trademark Office on the Principal Register,
including, but rmt]imited to: . A S :

9  “MICROSOPT," Tradomark and Service Mark Registration Nos 1,200,236

and Renewal for computer programs and computer programming services;

b} “MICROSOFT,” Trademark Registration No. 1,256,083, for computer

hardware and software manuals, newsletters, and computer dp&:mnéntation;

<) “POWERPOINT,” Trademnrk Reglsu‘atwn No 1,475,795, for pre- .

‘recorded computar programs recorded on magnetlc disks;
— _ d&y___“MICROSOFT_ACCESS,” Tradcmark chlstratmn No _1,741 Osn,_fm-

computer programs for use with databases and maruals sold as unit;

AUS: 0910000, 30000: 406544v1
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c) ' PUZZLE PIECE LOGO,‘ Trademark Registration ﬁo. 1,982,562 for
computer programs and instruction manuals sold as 3 unit;

i COLORED FLAG DESIGN, Trademark Regishaﬁon No, 2,744,843, fér
computer software and manuals sold as a umt therewith; 7

2 “QUTLOOK,” Trademark - Registration No. 2,188,125, for computer 7

programs, specificelly programs 'pm\dding enhaticed electronic mail and scheduling

capabilities and instructional manuals sold as a unit;

)  “GROOVE, Trademark Registration No. 2,830,702 for computer
software used to facilitate and coordinate ﬁsymvhronous interpersonal communications,
and related documents and materials; ' ‘ '

i)  “INFOPATH Trademark kegisnmﬂon No. 2,390,260, for computer
software, namely, software to design,"create, edit and ]mbliéh documents, and related
programs; and J. . - .

) “ONENOTE Trademark Registration No.: 2,844,710, for computer
software for use in note—taking, agendas, reminders, acbessing‘shs‘\ré_d'doc]ﬁnmts, and
related programs and peripherals. I A
11.- True and correct copies of the Trademark Reglstrahons for Paragraphs lﬂax

through 10,j are attached hereto as Exhibits 12 through 21 rcspwwely. and are muozporated by

refcrence. ‘
Defendasit’s Infrmgement

12.  Beginning at a time unknown, Defendant actively engaged in the lllegal and

" untawful business. of trafficking or otherwise dtstnbutmg counterfeit and mfnngmg Microsoft

soﬁwaré._ | -

13.  Defendant has advertised and ‘distribulter'l counterfeit and infringing Microsoft

software in interstate commerce and on the Internet through, among other means, eBay.com, :

14, Microsoft is regularly contacted by customers/mdwnduals who report coneetns -
about the genuineness of purported Microsoft software distributed by unauthonzed mdmdual‘s

. 7
AUS: 6910000.30000; 4065644v]
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i

and entities over the Intemet, Many of those cuslomersfindividuals submit the materials they
purchase to Microsoft for analysis, to determine whether the materials were couniterfeit. 7

15.  In this case, private mvemugators working for Microsoft made test purchases fmm
Defendant Specifically, on or about April 14, 2008, investigators pu:chased 8 COpy of Microsoft
Office 2007 Enterprise for $175. This matena! was distributed i an authofized fashion. This
material was analyzed by Microsoft and detennmed to be an mfxmgmg copy of Microsoft

software, copied and d1smbuted via vatious mea,ns w1t]10ut authorizahon

16, The afprementioned soﬁware was advertised usmg“ Microsofi's régistercd '

trademarks, including the “MICROSOFT” mark, and other intellectual property of Microsoft.
17.  Upon information and belief, Defendant engaged in-the aforementioned conduct
despltc being on notice of i its infringing nature. o

i8. The Defendant’s conduct is likely to cause consurmers to be oonfused uus&aken

ot deceived about the autl'lentlcnty of Microsoft pmdu;:ts distributed by Defendant. Defendant’s.

wrongful conduct has caused and may continue to canse harm to Microsoft’s business 'repu»{ation .

O

and good will,

19.  Upon information and belief, Defendant’s y'iolaﬁons dre willful, deliberate, and

committed with prior notice and knowledge of Microsoft’s copyrights and regisfered marks.
Defendant’s wrongful conduct has cansed and may..oon‘ﬁn_ue to cause significant and irreparable
ha:m to Micrbsoﬂ Microsoft brings this action to r;mver damagés- for the harm it has sustained,
o impose a constructive frast upon Defendant’s ﬁlcgal profits arid assets purchased with those
proﬁts and to obtain injunctive rehef pmhlbltmg Defendant’s further violations and

infringements.

Claim ¥

| (Copyright Infringement, 17US.C. § 501, efseq)

20, - Microsoft repeats and incorporates by this reference each and every allegétioﬁ st

forth in paragraphs 1 through 19, inclusive.

" AUS: 0930000.30000: 4066441
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2. Mictosoft is the sole owner and licemsor of Offios 2007 and ofher software and
components covered by Microsoft’s registered ‘I‘oopyﬁghts __and bearing Microsoft's registered ._
trademarks or imitations thereof, and of all purrespouding copyrights aﬁd Certiﬁcates of
Registration. : - ] 7

22. - Defendant has infri_nged- tﬁe copyﬁghts in Microsofi’s soﬁivare, including, but not
limited to Office 2007, the software and componénts referenced in this Cém‘plaint end evidenced
by Microsoft’s copyright registrations attached to this Co:nplamt, and other soﬂwme and
components covered by Microsoft’s registered oopynghts and bem-mg Mmrosoft’s reg:lstered '
trademarks or mmitations thereof, by d1stnbuhng infiinging materials in the Umted States of
America, w:ihout approval or authorization from Microsoft.

23, Defendam s conduct has been willful within the meaning of the Copyright Act.
At 3 minimum, Defendant has acted with w111ful blmdness to and in reckless disregard of
Microsoft's reglstcred copyrights, o

24, Asaresult of his wrongful oonduct, Ijefendant is liable to Mictosoft for copyright
infringement. Microsoft has sufered, and will uplrtinue to suffer, substantial Iosées; including,
but not iimited to, damage to its business reputation and gbodwiil Mcrosoft is entif"led to
recover damages, which include its fosses and all profits Defendant has made as a result of his -
wrongﬁﬂ ccnduct, pursuant t0 17US.C. § 5040:) L

25.7 Altemnatively, Microsoft is cnht]cd to statutory da.mages pursuant to 17 1.8, C
§ 504(c). In addition, because Defendant’s mﬁ'mgement has been willfol within the meaning of

the Copymght Act, the award of statutory damages should be enhanced pursuant to I7USC. § )

504(c)(2). ) _
26.  Microsoft is also entitied to fegover-i'ts altofney‘s fees a.nd costs of suit pursuant to -

17 U.S.C. § 505.

ALS; 0910000, 200K); 456441
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Claim I1
(Trademark Infringement, 15 U.S.C. § 1114, of seq..} ,
27.  Microsoft repeats and incorporates by this reference each and every ailegation set
forth in paragraphs 1 through 26, inclusive, o
28.  Defendant’s activities constitute 1nﬁ'mgement of Microsoft’s federally reglstered
trademarks and service mark in violation of the Lanham _Act, including, but not Inmted to, 15
US.C. §1114(1). o ' '
29. " Because Micrasoft ladvétﬁses, markets, distributes, and hocnscs its software under
the trademarks and service mark described in this Complaint, thesc ﬁ'ademarks and service mark -

are the means by which Microsofi’s soﬂware is dlstmgmshed fmm the sefcware, pmducir; und .

services of others in the same field or related fields.

30.7 . Because of Microsoﬁ’s long, mnﬁhuous, ax&d'exclus'i;le use of these trade.méﬂm
and service mark, they have come to mean, and are understood be cﬁsfomers, end users, and the
public to signify software or services of Microsoft. | '

3l Déféndant*s wrongful conduct inchi_das the distribution of counterfeit. Microsoft
software advertised and _4identiﬁed via Microsoﬁ’é: registered trademarlgi‘aﬂdfor_setvice tark. _
The infringing materials that Defendant has offered, advelﬁse&, marketéd,' installed or distributedi
are likely to cause confusion, mistake, or deception as to their source, origin, or authenticity.

32, befenda.nt’s ac‘tivities are likely to i'_ead the pﬁblic to conclude, iﬁcori‘ectiy, that

the inftinping materials that Defendant is using, advertising, installing, markeﬁng, offering, or

 distributing originate with or are authonzed by Microsoft, to the damage and harm of Mlcmsoft ‘

its hcensees, and the pubhc _ T ‘ o
33,  Defendant used, offered, adirettised, marketed, installed, offered or distributed
infringing material with the willful and calculated purposes of (2) misieading, deceiving, or

confusing customers and the public as to the origin and authenticity of the infrihging inaterials,

and (b) trading upon Microsoft’s business reputation and goodwill. At & minimom, Defe_ndant'
acted with willful blindness to and in reckless disregard of Microsoft’s registered marks.

10
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34, As a result of his wrongful conduct, Defendant is. llable to Mlcmsoﬁ for:‘
trademark infringement. Microsoft has suﬂ‘ered and will oontnue to suffer, substanual iosses .
including, but not limited to, d_amage o its busmass reputauon and,goodwﬂl. Mlc;'osoﬂ is -
entitled to recover damages, which include its lésscs and all profits Defenﬂant has made as a
result of his wrongful conduct, pursuant to I5USC. § 1117(a)

35.  Alternatively, Microsoft is enutled to statutory damages pursuant to 15 US.C. §
1117{c). In addition, becanse Defendant’s mﬁ'mgement of Microsoft’s (_rademarks and service
mark was willful, within the meaning of the Lanﬂam’Tﬁdemark Act, the award of damages and
profits should be trebled pursuant to 15 U.8.C. § 1_11 17(b). .

. 36, Microsoft is also entitled to recover its attomney’s fees and costs of suit pursuant to

15U8.C § 1117

alse Designation of Origin, 15 US.C. § (135, et se

37, Microsoft repeats and incorporates by this mference each and every allegatlon set -
forth in paragraphs 1 through 36, inclusive.

38. ©  Because Microsoft advcrhs@e markets distributes, and licenses its software under
the trademarks and service mark described in this Complamt, thme trademarks and service mark
are the means by which Mlcrosoﬁ’s software is d;stmgmshed ﬁom the soﬂware or pmducts of
others in the same field or related fields. | . . A ‘ | ,

39. Because of Microsoft's long, contiﬁuﬁus, and exclusive Vusc of these trademarks
and service mark, they bave come to mean, and are understood by customers end users, “and the
public to signify software or services of Mcrosot’t 7 _ _

40, Microsot uses various marks and bmndmg concapts, including distinctive and

aegthetically pleasmg displays, logos 1cons,mgranhlc unages, and packagmgm(gg_lecu\relv '
“Microsoft visual designs”) for its software programs ' '

i 1
AUS: 0510000.36000: 4066441 :
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.41,  Defendant’s wrongful conduct ix_m?udes the use, advertising, marketing, offering,
or distribution of Microsoft’s marks, name, ‘a‘ndfor imitation visual designs. '

42.  Defendant engaged in such wrongful conduct with the willful purpose of (a)
misleading, deceiving, or confusing customers gmd the public as to the oﬁgin and :auth_enticity. of .
the goods and services offered, marketed or distributed in connection with Microsoft’s marks, -
name, amﬂ imitation visual designs, and (b) tmdiﬁg ﬁpon Microsoﬁ‘; business reputation and - -
goodwill. | - | —

43.  Defendant’s conduct mmﬁmtés {é!) false deﬁ@wdn of origin, [b) fé]ser or

misleading description, and (c) fulse or misleading representation that the software originates

“from or is authorized by Microsoft, all in violation of § 43(a) of the Lanham Trademark Act, set

forth at 15 U.S.C. § 1125(a). : B

44,  Defendant’s wrongful conduct is like;ly to continue unless restrained and enjoined.

45.  As a result of Defendant’s wrongful conduet, Microsoft has suffered and will |
continue 1o suffer substantial losses; including, but not limited to, damage to its business
reputation and goodwill. . o '

46.  Microsoft is also entitled to recover its attbfney’s fees and _cé_sts of suit pursuant tﬁ

15US8.C.§ 1117, S ¥

‘ (Constructive Tryst upon IllgggA | Profits) ,
47, Microsoft répeats and incorporates by this reference each and every a}legaﬁon set
forth in paragraphs 1 through 46, inclasive, ' _ _
48, - Defendant’s acts ‘and oonduct constitu;e deceptive, fraudulent, and wrongful
conduet in the nature of passing off the-infringing soﬁware or related oombonénts as ai)proved or
authorized by Microsoft, | . '

49. By virtue of Defendant’s wrongful acts .andk‘éonduc.t,.Dgfendaut' has illegally
received money and profits that rightfully belong to Microsoft.

12
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50. - Microsoft is -enﬁ'tled, pursuant to-15 US.C. § 1117(a) and 17 US.C. § 504(b), to
recover all profits of Defendant that are attributable to his acts of infringement or violations
thereof. _ P ' '

1. - Upon information and beliof, Defendant holds the illogally reccived moncy and
lﬁroﬁts in the form of bank' accounis, real property, and personal property (including motor .
wvehicles}) that can be located and traced. _ ' )

52, Defendant holds the money and profits he has illegally recelved as constrictive
trustee for the benefit of Microsoft 4 : |

‘ {Accounting) 7 .

53.  Microsoft repeats and incorporates by this réfereme each aﬁd every aﬂegatinﬁ as .
set forth in paragraphs 1 through 52, inclusive. | . '

54,  Microsoft is entitled, pursuant to 15 USC § 111%a) and 17 U.S.C. § SM4(), to
tecover all profits of Defendant that are attributable o his acts of inﬁ'in;gement.or vio]atioﬁs
thereof. ' -

55.  The amount of money due from Defendant t Microsoft s unknown to Microsoft
and cannot be ascertained wiﬁoﬁ a détailed accounting by ﬁefgﬂde.nt of the precise number of -
units of infringing material offered for distribution and distributed by Defendant, .

(Injunctive Relief
56.  Microsoft fepeats and corpotates by this referenoe each and every allegatmn =.et
forth in pa.ragraphs 1 through 55, inclusive. ' '
57. Microsoft is entitled to injunctive rehef enjoining Defendant 3 wronﬁul condnet’

pursuant to 17 U.S.C. § 502, 15 US.C. §§ 1116, and 1125(c).

‘ 13
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58, Microsoft is entitled to an order impounding all ooﬁnterfeit and/or infiringing -

articles pursuant to 17 US.C. §§ 503, 509(e), and 15 US.C. § 1116, subscctions (cm) and'

@A

$9.  Microsoft is also entitled to an order impounding and/or destroying all imitation.

visual designs being used, offered; advertnsed, marketed, mstalled or d:strlbuted by Defendant.
pursuant to 15 U.8.C. §§ It25(c) 1118.

Prayer for Rellef

WHEREFORE, Microsoft respectfully réquests judgment as follows: 7
1. That the Court enter a judgment against Defendant finding that Defendant has:
a) willfully infringed Microsoft’s rights in the following federally registered

copynghts in violation of 17 U.5.C. § 501:

i

ii)
iii)
iv)
V)
vi)

vii)

ix)

xi)

vii)-

X)

TX 6-504-552 (“Ofﬁce Ultimate 20077);
TX 6-524-395 (“Acoess 2007;

TX 6-524-399 {“Office Exccl 2007";

TX 6-524-393 (“Office Outlook 2007");

TX 6-524-389 (“Office PowerPoint 2007”)_;‘
TX 6-524-388 (“Office Publisher 2007");
TX 6-524-398 (“Office Word 2007");

TX 6-524-390 (“Office Groove iqa'/");

TX §-524-392 (“Oﬁ’tce InfoPath 2007”};
TX 6-524-396 (“Office OneNote 2007"); and. .
TX 6-624-817 (“Accounting Express”).

b  willfully mﬁ'mged Microsofi’s nghts in its federally" reg;stered trademal ks )

and service mark, in violafion of 13US.C. § i114

AUS: 0910000.30000: 4066441
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¢)  committed and/or are committing acts of false designation of origin, false
or misleading description of fact, and false or nnsleadmg mpresentanon against
Ivhcrosoﬁ, in violation of 15 U.5.C. § 1125(z); and

d) otherwise injured the business reputation and husmess of M:crosoﬂ by the

acts and conduct set forth in this Complmnt

2. That the Court issue permanent injunctive relief against Defendant, and that

Defendant, his agents, representatives, servaﬁts cmployees, attorneys, suci:cssors and assigns,
and all others in active concert or participation with him, be enjoined and restrained fmm

a) m:utatmg, copying, or mazking any other mfnngmg use- ot mﬁmgmg

distribution of the software and/or materials now or hereafter protected by the following

copyright Cerﬁﬁcater_; Registration Nos.: N
) TX6-504-552 (*Office Ultimate 2007™); -
i) TK6-520305 (Access 20077
) T 6-524-309 (“Office Bxcel 2007
iv)  TX6-524-393 (“Office Ontlook 2007”],
v) TX 6-524-389 (“Office PowerPomt 2007”),
vi)  TX6-524-388 (“Office Publisher 2007");
‘ vii)  TX 6-524-398 (“Office Word 2007 b

viii)  TX 6-524-390 (“Office Groove 2007"),

) TX 6-524:392 (“Office InfoPath 20077);
X) .TX 6-524-396 (*Office OneNote 2007"); and
xi)  TX6624-817 (“Acmmtmg Express”):

xij)  Any other items or wor]cs now ot hereafier. pmtected by any

Microsoft copyright,
by lml‘ﬂhn&_cgp)'mg,__x_mgkmgmany__oﬂlemermgmg “use_or. infringing

distribution of the software and/or materials now or hereafier protected by Mlcrosuﬂ‘

. 15
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registered trademarks and service mark, including, but not Timited 1o, the following
TradcmarkRegslIatlon Nos.: - -
) 1200236 (“MICROSOF’I‘”),
i) 1,256,083 (“MICROSOFT™);
iii) 1,475,795 (“POWERPOINT™;
iv) 1,741,086 (“MICROSQFT ACCESS™),
V) 1,982,562 (PUZZLE PIECE LOGO);
~vi) 2,744,843 (COLORED FLAG DESIGN); -
vil) 2,188,125 (“OUTLQDK”); .
viii) 2,830,702 (“GROOVE™; '
i) 2,890,260 (“INEOPATH");
¥ 2,844710 (“0NEN(ﬁ‘E"); and
xi) - Any other items cr wotks now of hereafter protected by .any
Microsoft tradernark; ' I
9 mannfacturing, assembhng, producmg, dzstnlmtmg, offering for
distribution, circulating, selling, offering for sale, advcrttsmg, lmportmg, promoting, or
displaying any software, component, or tbmg bearing aty simulation, reproduction,
: countctfmt, copy, or colorable imitation of. any of Mlcmsoft’s reglstered Trademarks,
Service Mark or Copyright Reglstratlon anbers, mcludmg, ‘but not. limited to, those i
listed in Sections 2.a and 2b above _ ' _ ._
d) using any smulatmn, ' repfoduction, cumiérfeit,- oupy, or colorable
imitation of Microsoft’s registered Trademarks, Service Mark, or Copyright Registration
Numbers including, but not limited to, thqse listed in Secﬁonslz.a and 2.b above, in

connection with the manufacture, asseﬁ&bly,‘ production, ,disu‘iliuﬁon, offering for -

distribution, circulation, sale, offering for sale, import, advartiselhent, pi'ombﬁom or
display of any softwere program, component, arid/or item not authiorized or licensed by

Microsoft,

' ' 16
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€)  using any false des_iguati;:m' of origin or false or misleading descriptioﬁ or
false or misleading representation that can or 18 likely to lead the trade or public
erroneously to believe that any soﬂwéi'e prégrmﬂ. mm;l:onent,' or item has bm
manufactured, assembled, produced, disiﬁbuted, offered for distﬁhuﬁom circulation,
sold, offered for sale, iinponed,Aadvertisqd, promoted, displé.yed, liccnsed, sporsored,
“approved, or authorized by or for Microsoft, when such is not true in.fact; - -

f) using reproductions, couﬁtelfeits, 'copies or colofable imitaticns of
Microsoft’s copyrighted and trademark protected software and other materials in the
distribution, offering for distﬁbution,‘ circulating, sale, offering for sale, advertising,
. importing, pro:ﬁoﬁng, or displaying of an:y merchandise not authorized or licensed by _
Microsoft;

g} using the names, logos, of {::Jther variations thqéof of any of Micrasoft's

copyright and/or trademark-protected software in any of Defmdani’s trade or caﬁwsrate S

NAmes; . .
H)  engaging in any other acti?ity consumﬁng an iﬁfringgmént’ of any of

Microsoﬂ’s trademafks, service mz.u'k and/br éopytighls or of Mimsoﬂ’s rights- in, or -
tight to use or to explmt these trademarks, semce mark, and/or copyrights; - '

i} u-afﬁc!ung, distributing or mtmdmg to dxsmbute any. countcrfe:t or illicit .
Mlcrosoﬂ COAs or COA Labels; and

D assisting, aiding, or abetnng any -other person ot business enmy in
engaging in or performing any of the activities referred to in subparagmphs a through i i
above. ' 5

3. That the Court enter an order, pursuam to 15 US.C. § 1116(:1)(1}(A),’ 7USC.

§8 503(a) and 509(a), 28 USC. § 1651(a), and/or other apphcable law, nnpoundmg1 al

wwgng_&Maom&mg&mﬂhbmg any. of Microsoft's

trademarks or service mark, counterfeit or jllicit Microsoft COAs or COA Labels, or any -
Microsoft documentation ar packaging, and any related items, ihc[uﬂmg business records, that

17
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are in ﬁefendant’s possession or under his control iiricluding Defendant’s agents), and ordering
the remedial destruction of all impounded items; o

4. That the Court cnter an order, pursuant 15 US.C. § 1117(2) and 17 US.C. §
504(b), declaring that Defendant hold in trust, as constructive .rjmstae for the benefit bf Microsoft,
all “profits” received by him from his distribution or sale of cotmterfeit and infringing Mictosoft

software and/or materials, and issue temporary,‘ prelimigaiy and permanent 'mjunctivé relief L

enjoining and restreining Defendant and his agents from transferring, concealing or dissipating ,
all profits and asseis acquired in whole or in part v.%ith‘ fhose proﬁt.s;
5. That the Court enter an order requiring Defendant to p:-d_vide Mlcmsoﬂ afulland
complete accounting of all pmﬁts received by him .ﬁ'om his distribution or sale of cdl'mterﬁ:it-md |
infringing Microsoft sofiware andfor materials, and of any other amounts due and owmg to
Microsoft as a result of his itlegal actmtles, N '
6. That the Court order Defendant to pay Microsoft's géneral, special, actual, and
statutory damages as follows: - '
a) Microsoft’s damages and Defendant’s proﬁts pursuant fo 17 US.C §
504(b) or, alternatively, enhanced statutory damages pursunntto 17US.C. § 504(c) for
Defendant’s willful infringement of Mmmsoft’s copynghts
b)  Microsoft’s damages and Defendant’s proﬁts puzsuant to 15 US, C L
1117(a), trebled pursuant fo 15 US.C. § 1117(b) for Deféndant's willful violation-of
Microsoft’s registered trademarks and semce mark, or alternatively, enhanced statutory-
demages pursuant to 15 US.C. § 1117(c) for Defendent's willful circulation of .
Microsoft's reglstered trademarks and scmce marks; ‘ |
7.+ Thatthe Court order Defendant to pay to Microsoft the costs of tlus action an: | ther

reasonable altomay s fees incurred by Microsoft in pmsmutmg thls action; and

18
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8. That the Court grant Microsoft siich other and additional relief as is just and

. M"‘/" e s e
49?111]{. Nelson _ .
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